	1. Why have a non-departmental government body?


The Threshold Test
The Threshold Test – as the first strategy of the Public Interest Map – sets up a weighted preference against creating a non-departmental public body in favour of a department as the organisational form of first choice for government.
An evidence based assessment of the public interest requirements of departmental form or otherwise in a particular case and for different policy settings can be made on a case by case basis through the public interest case process in the Threshold Test. This public interest case rests on the premise that “one size does not fit all” and is designed to enable a policy solution that is flexible and simple, yet certain and comprehensive.  Figure 2 provides a schematic overview of the Threshold Test.
	Q1.  Does the activity need to be done? (yes/no)


Reasons for deciding no include: 

· there is no, or insufficient, business case

· the original reasons for creating a body no longer apply

· the body is not, or would not be likely to be, financially sustainable

· there is jurisdictional overlap or duplication of functions 

· the body is being proposed for ostensibly political reasons.

If it is decided that yes the activity should be done, the next question should be considered.

	Q2.  Should the government undertake the activity? (yes/no)


Reasons for deciding no include: 

· it may be more appropriate to provide a grant to a non-government organisation to service the need

· it is properly a private sector, or a community-based, activity

· there are alternative interjurisdictional arrangements (or a Commonwealth constitutional responsibility).

If questions 1 and 2 are answered in the affirmative, the final question that must be answered in the affirmative before approval of the creation of a new body will be granted is:
	Q3. 
Is there any compelling reason why a department (or other existing body) 
cannot, or should not, undertake the proposed activity?


A public interest case should justify the creation (or continuation) of a non-departmental body in answering this question.
Through a public interest case, at least one of four threshold criteria must provide the compelling reason or reasons.
Criterion 1—Organisational capability

It is not possible or reasonably feasible for a departmental body (or another body already in existence) to undertake the proposed activity (functions or powers) or achieve the desired outcomes.
This threshold includes where there has been interjurisdictional agreement to undertake an activity through a non-departmental form; a Public Private Partnership; or a multiple ownership arrangement.
In addressing this reason, a department should consider whether granting specific delegations or exemptions might reasonably facilitate departmental capability to undertake the proposed activity.

Criterion 2—Independence

The nature and extent of actual or perceived independence in order to undertake the activity is beyond that which the department, or any alternative arrangements with the department, can provide.
It is important to recognise that activity of a regulatory or independent statutory nature does not necessarily preclude a contemporary departmental structure and governance arrangements.
Criterion 3—Public Interest Risk 

This criteria requires an unacceptable level of risk – in public interest terms (not just financial) – to the State if the activity was to be undertaken by a departmental entity or another existing body.  A non-departmental structure does not necessarily mean that risks to the State will be reduced.  Figure 3 provides a Public Interest Risk Principles Guide outlining principles and considerations if choosing Criterion 3 as the threshold criteria for a compelling public interest case.
Criterion 4—Essential public participation and consultation

This advantage needs to be essential and superior as tested against contemporary alternatives in relevant community engagement practices and consultation mechanisms.  That is, can access to government and seeking stakeholders’ views be achieved similarly by another way or through another entity?

If there is no compelling reason, then a department should examine the most suitable internal options for performance, accountability and review of function, and implement with appropriate approvals.

If the answers to any of the above criteria lead to the conclusion that yes the establishment of a new government body is the only available avenue, a sunset clause should be applied or regular review agreed for the Government body, and the most suitable non-departmental form for the Government body should be considered (see Organisational Form Guide).

	Q4.
Sunset Clause or Regular Review


All Government bodies must be subject to a sunset clause or a review three years after their establishment.
The Public Interest Map should be re-applied and a public interest case prepared on review or included in an alternative, more intensive strategic or efficiency review undertaken for another purpose. Subsequent reviews, including for existing Government bodies, are only required if issues are identified at the time of regular assessment, or when there is a significant change proposed for the body’s terms of reference or functions.  

If the body will be subject to a sunset clause, the initial public interest case should determine:
· the application and timing of a sunset clause, or
· the application and timing of a sunset clause that is conditional on an earlier review confirming that expiry of the body is appropriate.

Departments are required to assess all existing Government bodies every three years to ensure they are operatively effectively against their terms of reference or the functions for which they were established. Newly established bodies should be assessed in the assessment cycle following their first three year review. Departments must inform the portfolio Minister of the assessment outcomes for all Government bodies in their portfolio, including any issues that have been identified requiring action. Ministers are required to inform the Premier in writing that all bodies in their portfolio have been assessed and of the outcomes of the assessment.
Figure 2

THRESHOLD TEST

Where a ‘no’ answer will not justify the creation (or continuation) of a non-departmental (Queensland) Government body:
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Figure 3
PUBLIC INTEREST RISK PRINCIPLES GUIDE

	Principles:


	Considerations, include:



	Accountability


	· Clarity of roles and objectives

· Collective Ministerial responsibility

+ political control for accountability

- dysfunctional behavioural risks 

· Transparency and availability of information

· Sufficient funds to sustain governance costs

· External scrutiny

· Increased scrutiny of government reduces need for ‘arm’s length’ arrangements

· Meaningful performance measures possible



	Economy


	· Financial sustainability of the non-departmental entity’s operations

· Can additional costs be justified?

· Financial consequences of organisational form

· Is there another existing body more suitable?

· Relevance of benefits from economies of specialisation vs economies of scale



	Efficiency


	· Overlap or duplication with departments or other relevant bodies

· Flexibility to anticipate and respond to emerging needs/changing markets

· Competitive neutrality

[Avoiding the ‘burden’ of compliance with governance and accountability mechanisms in legislation and policies is not efficiency nor is it in the public interest]



	Effectiveness


	· Extent to which autonomy is necessary (e.g. to attract and retain independent expertise; or hold confidence and trust of stakeholders, in order to perform the proposed role)

· Value for money

· Better customer service

· Achievement of specific government objectives

· Extent to which public participation in government activity or access to government decision-making is enabled in essential and superior terms compared with the alternative mechanisms available



	Relevance


	· Responsiveness

· Market failure context

· Quasi-fiscal activities, such as risks associated with borrowing money or in delivery of large projects (include overall risk to State (constructive risks))

· Access to government decision-making




These public interest principles will also support the choice of suitable non-departmental form in applying the Organisational Form Guide if the Threshold Test is first met and the public interest case continues.
Yes








Should the Queensland Government undertake the proposed activity?





e.g.


- unsubstantiated need


- policy decision 


 Department to examine most suitable departmental options for performance, accountability and review of function, and implement with appropriate approvals











Does the activity need to be done?








No








Is there any compelling reason why a department cannot, or should not, undertake the proposed activity? 





At least one of the four threshold criteria must make a compelling Public Interest Case:





organisational capability;


independence;


public interest risk (see Figure 3, Public Interest Risk Principles); or


essential public participation and consultation.





No





e.g.


-may be more appropriate in the circumstances to provide a grant to a non-government organisation to service the need


- properly a private sector, or a community-based, activity


- alternative interjurisdictional arrangements


- Commonwealth constitutional responsibility


- local government role








No





Yes








Yes








‘compelling’ means forceful or overpowering





Apply sunset clause or review at three years





Go to Organisational Form Guide and continue Public Interest Case.
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