	2.  What form should the body take?


Organisational Form Guide

2.1
Determining the most suitable form

Once the Threshold Test is met by a compelling reason in favour of the creation of an additional body, the public interest case continues in order to:
· determine the most suitable form to follow function; and

· observe the preferred hierarchy of form;

as contained in the Organisational Form Guide set out in the following figure.
	Q5.
Functional indicator for the body?


Figure 4 

ORGANISATIONAL FORM GUIDE

	Functional Indicators


	Form Options

(order of preference)



	Commercial/Trading

	· Engaged in commercial activities 

· Has own control of funds

· Different forms according to risk and level of independence required on a public interest assessment (i.e. not just on a presumption or precedent that a commercial activity requires a private sector company and board model)

[With or without a board – see Figure 5, Board Model Indicator]
For CBUs – suitable for delivery of services to government 

see assessment per approved SDPC recommendations

For Companies – see 3 stage approval process in Guidelines for the Formation, Acquisition and Post Approval Monitoring of Companies and note that a company structure should only be used as a last resort

For SPVs – see Special Purpose Vehicle Governance Framework and Guidelines 
	1. CBUs

2. Statutory Authority

3. Statutory Body

4. Corporation Sole

5. Company (and SPVs)

6. GOC



	Governing

	· (Typically, a board to) oversight and govern the operation of an agency at arm’s length from government department

· Choice of form according to the need to control funds for the operation of the agency

[With or without a board – see Figure 5, Board Model Indicator]


	1. Statutory Authority 

2. Statutory Body 



	Policy/Review/Specialist

	· State level with a policy or coordination role, or

· A review role, or

· Expertise with a specialist, scientific or research role
· Does not control funds
[Statutory authority with or without a board - see Figure 5, Board Model Indicator]


	1. Committee or advisory council

2. Statutory Authority



	Regulatory/Registration/Appeal 

	· Regulatory or registration role to determine standards, monitor and regulate practice, or grant licences

· Quasi-judicial, complaints or appeals role to investigate complaints, review decisions and make judgments

Regulatory/Registration [With or without a board but depending on the nature of the role and extent of its powers, in many instances a board would not have an effective role and would be surplus to governance requirements - see Figure 5, Board Model Indicator]

Appeal - [No board]

	1. Statutory Authority

2. Statutory Body



	Trustee

	· A board to manage a public trust account to quarantine monies from other operating funds

· Expert, community or peer judgment independent of government is critical but within defined parameters for the benefit of trust beneficiaries

· For exceptional cases where-

· public donations are to be received for a specific charitable purpose and are tax deductible; and

· beneficiaries are publicly regarded as vulnerable and whose interests must be protected financially via a trust account.

A statutory trust (statutory body) is preferred over a common law trust which should be of last resort.  A statutory authority is first choice
 if an independent board is required and funds can be quarantined by-

· recording funds within the main operational bank account (in a different cost-centre and reconciled separately), or

· creating a separate trust bank account (separate from the departmental bank account – suffices for holding ‘in trust’ for a third party or for a legally required specific purpose) 


	1.  Statutory Authority

2. Statutory Body

3. Trust



	Advisory/Consultative

	· Provide greater stakeholder and/or community access, or more equitable access, to government decision-making for advice and recommendations to ministers and agencies on policies, plans and practices or issues referred for comment

· Provide specialist or expert advice on specified tasks

· Committees enable coordination within and across portfolios to facilitate policies, plans or projects

‘Council’ reserved for a peak body formal relationship with an established policy community

Regular review of ongoing relevance and representative nature of membership and advisory/consultation mechanisms.  Revisit Threshold Test for creation of body against contemporary public administration practices and community engagement endeavour


	1. Committee or advisory council




Consistent with the core premises of the Public Interest Map, the most acceptable form is one fit for purpose with:

· least delegated or devolved power (commensurate with fulfilling objective and function);

· typically least risk; and

· enhanced ministerial responsibility.

2.2
Categories of Government bodies

	Q6.
Government body category?


Departments will need to examine the characteristics of each of these types of body to ascertain which one is the best fit for the proposed functions:   

	CATEGORY 1

Committee/advisory council (advisory/consultative)

	A category 1 Government body will be advisory and consultative in nature, created to give advice on specific areas of interest.  

It will not be a separate legal entity; it will be legally part of a department or statutory body and subject to departmental accountability requirements.  It will not be able to be a trading body and the Financial Accountability Act 2009 (FA Act) and Statutory Bodies Financial Arrangements Act 1982 (SBFA Act) will apply in the same manner as to its parent entity.  There are essentially three types of body within this category. 

The first is one which is typically established to provide specialist or expert professional advice to the Government on certain matters; the members of such a body would be remunerated and would be ‘significant appointments’.

The second is created to provide greater stakeholder and/or community access, or more equitable access, to government decision-making for advice and recommendations to Ministers and agencies. The members of such a body would normally not be remunerated and if that is the case, are not considered to be ‘significant appointments’ (unless determined otherwise – refer Cabinet Handbook).

The final option is for a short-term Ministerial Stakeholder Roundtable to be established in response to a critical issue.  The members are not remunerated and there is an end date to the body.

	CATEGORY 2

Statutory authority 

(provides independent oversight of certain functions)

	A category 2 Government body will be a separate legal entity created under enabling legislation to provide independent oversight of certain functions. 

Although it will be a separate legal entity, for financial accountability purposes, it will be treated as part of its administering agency.  Typically, the administering agency will be a department, although in rare cases it may be a statutory body. 

	CATEGORY 3

Statutory body 

(provides flexible and independent oversight and control funds)

	A category 3 Government body will be a separate legal entity created under enabling legislation to provide flexibility and independence and will control its own funds. 

It will be able to act as a trading body.  The FA Act and SBFA Act will apply.

	CATEGORY 4

Trust 

(quarantines monies from other funds)
	A category 4 Government body will be created to quarantine monies from other operating funds. The SBFA Act will apply to the statutory body as a trustee while the FA Act will apply to the department that sets up the trust.

	CATEGORY 5

Corporation sole 

(has authority vested in one nominated office holder)

	A category 5 Government body will be a separate legal entity created under enabling legislation to form an authority which is vested in one nominated office holder, rather than a board. 

Application of the FA Act and SBFA Act will depend on whether its enabling legislation requires it to be accountable as a statutory body or as a department.

	CATEGORY 6

Company* 

(commercial)

	A category 6 Government body will be created to provide a commercial focus, operate in a competitive environment, provide spread of control and be able to be sold. It will not have enabling legislation and will not be a separate legal entity. The FA Act and SBFA Act will not apply.

*Departments considering establishing a new Government body as a company should refer to Queensland Treasury’s Guidelines for the Formation, Acquisition and Post Approval Monitoring of Companies in relation to the approval process.  If, following completion of questions one to six of the public interest case, it is determined that a company is the most suitable organisational form, the public interest case is not required to be further developed (ie. question seven and determination of governance arrangements). Responses to questions one to six will form part of “Preliminary Consultation” with Queensland Treasury to establish a company.


2.3
Board model
	Q7.
Board or no board?


Adoption of a board model within the organisational form is not to be presumed, but is to be contested and justified.  In the public sector context an effective board can be a valuable buffer or bridge between the board’s management and the responsible Minister.
However, the core question is: can a board add value?  This should be answered on a case by case basis that first considers the role and functions of the body and the environment or market in which the body is to operate.  Secondly, a department should consider the risks and opportunities, then the roles that a board could perform and the extent to which those roles are likely to impact positively on those risks and opportunities.  Board roles offer both performance and an independent check and balance.
An agency can gain assistance in answering this question by using the following board model indicator:

Figure 5
BOARD MODEL INDICATOR
	Indicators of board model value
for a specific body
	1

(low)
	2

(moderate)
	3

(high)

	Value of public assets over which the body has control, or the size of its (potential) revenue base, or its capacity to expend funds or incur liabilities
	
	
	

	Extent of (public) power and responsibilities granted to the body
	
	
	

	Risk profile (probability and consequence) of the body not fulfilling its objectives/performing its functions (e.g. essential services of water, electricity would be level 3 (high))
	
	
	

	Complexity of the body’s mission
	
	
	

	Need for autonomy and independence in the exercise of functions or decisions made by the body (NB. independence is granted by virtue of separate form and extent of powers, board’s influence is as protector and advocate for that autonomy and independence)
	
	
	

	Correlation/suitability of proposed board powers with expectations of board role
	
	
	

	Contentious nature of the body’s functions, or the extent of discord among stakeholders
	
	
	

	Extent to which a strategic focus is required to achieve the body’s objectives (e.g. a compliance regulator with certainty of requirements and measures with little discretion would be 1 (low))
	
	
	

	Extent of incapacity or inappropriateness for a responsible Minister or associated portfolio department to receive direct report from executive management alone
	
	
	

	Need for quality and quantity of specialist or expert judgment, or a diverse range of perspectives and experience, to be available in the stewardship of a body’s mission
	
	
	

	Extent to which networking can legitimately promote achievement of organisational goals (e.g. creative or innovative industries where ideas or cross-leveraging advantages can be born or fostered with broader contacts)
	
	
	


Notes: 

· The higher the need/extent indicated, the greater the need for a board model.

· Indicators are broadly in order of criticality (although a case by case examination of a body may weight them differently).

· Board Model Indicator is not prescriptive, rather it is a tool to guide the consideration of the Public Interest Case in determining whether suitability of organisational form requires a board. 
The Board Model Indicator is not burdensome.  To the contrary, the tool will help to fast-track a focus on the merits of the board model as it applies to a specific body.  Answers to these matters should have been identified already in the Public Interest Case thus far, and should not require additional intensive effort.  Also, this tool will provide a useful checklist:
· in preparation of the necessary statement of board type, roles and expectations as part of establishing the body under the Good Governance Framework, and

· in identifying the particular skills sets and board composition required in recruiting and selecting board nominees.

The tool indicates board model suitability; it does not indicate board performance and value of an actual board in practice.  























































� Note: A compelling case has already justified a non-departmental form (despite no need for a statutory authority for a department to quarantine monies ‘in trust’ this way). 
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